
Opinion No. 8G-IOi-April 30, 1986 

SUBJECT: ELIGIBILITY OF STALLION FOR IN-LIEU TAXATION UN- 
DER THE RE’YENUE AND TAXATION CODE-A 12-year-old Arabian1 
stallion that has never raced and that has sired several foals, none off 
which has ever raced, is nonetheless eligible for in-lieu taxation under i part 12 of the Revenue and Taxation Code if he was used for breeding 
purposes during the previous two calendar years in order to produce! 
progeny that would race. 

! 

Requested by: COUNTY COUNSEL, COUNTY OF RIVERSIDE 

Opinion by: JOHN K. VAN DE KAMP, Attorney General 
Ronald M. Weiskopf, Deputy 

The Hpnorable Gerald J. Geerlings, County Counsel, County of Riverside, hasi 
requested an opinion on the following question: , 

1 Is a 12-year-old Arabian stallion which has never raced and which has sired i 
several foals, none of which has ever raced, eligible for the “in-lieu taxation” provided ! 
by part 12 of, the Revenue and Taxation Code? ; 

I 
1 

SAs for section 46617, it would not be affecred by se&on 46600 or any other sratute since it ’ 
conrainr the phrase “[n]ocwichstanding any orher provision of law.” (See In re Marriage of Dover t 197 1) f 
I5 Cd. App. jd 675, 678, fn. 3; State of California v. Superior Court (1965) 238 Cal. App. Ld 691. 
69S-696.) ! 
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F.1.4Y IWO) ATTORNEY GENERAL’S OPINIONS H’J 

CONCLUSION 

A I2-year-old Arabian scallion which has never raced and which has sired several 
f&s. none of which has ever raced, is nonetheless eligible for in-lieu taxation under 
part 12 of the Revenue and Taxation Code if he was used for breeding purposes during 
the previous two calendar years in order co produce progeny that would race. That is a 
question of fact for the assessor to determine from all the evidence. 

ANALYSIS 

In 197 1 the Legislature determined that subjecring racehorses co California’s 
general property tax was detrimental to the vitality of the state’s horse racing industry 

,_ .: 
‘:. ., - ‘.. -:_:... .I ‘,’ .;::.:_: :;>; ,;... _ ,.;. “‘I” . . . . :<.. ..;, ._ ..:: and resulted in serious tax inequiciesamong owners of racehorses. (Rev. & Tax. Code, 5 

570 1. added by Stats. 1971, ch. 1759, § 8, p. 3798.) Accordingly the Legislature 
added part 12 to the Revenue and Taxation Code (5 5701 er seq., hereinafter, “part 
12”) co provide a special uniform system of “in-lieu taxation” for racehorses 
throughout the state. (Id. §§ 5701, 5722.) It imposes a considerably lower tax than 
that which would otherwise be imposed on racehorses. (Compare Cal. Const.. art. XIII, 
$4 1, 2, 12 and id., arc. XIII A with 5 5722.) For example, the annual tax on a 12- 
year-old scallion valued at $l,OOO,OOO now would be $1.000 rather than $10,000 
under the I-percent ad valorem general property tax. 

We are asked wherher a I2-year-old Arabian stallion which has never raced and 
which has sired several foah, none of which has ever raced, is eligible for the in-lieu 
taxation under part 12.’ We conclude it would be if he had been used for breeding 
purposes in the two calendar years previous to when tax is due, in order to produce 
progeny chat would race. 

Section 5721 of the Revenue and Taxation Code2 provides as follows: 

“For the 1973 calendar year and each calendar year thereafter, on the 
privilege of breeding, training, caring for or racing a racehorse in this state, 
there is hereby imposed an annual tax on owners of racehorses for such 
racehorses domiciled in this state, which shall be in lieu of any property tax 
on racehorses subject to taxation pursuant to this part.” 

Section 5722 sets forth the scheduled tax. 

.* 1 1. The full parriculars we arc given are that: 
,,,_ ; ..,,...,.,_,I. I. :-. .,-.‘, 

a. The horse is a registered Arabian horse wirhin the scope of Property Tart Rule 1046(b). (Tit. 
18, Cal. Admin. Code, $ 1046. SUM. (b); c/I tit. 4. Cal. Admin. Code, 5 1588.) 

b. He is a stallion within the generic meaning of being an uncastrated male. 
c. He is approximately 12 years old. 

d. He has been used for breeding purposes. 
e. He has serviced three or more different registered broodmares during the two calendar years 

previous to the year of taa assessment. (C/. Rev. & Tax. Code, 5 5710.) 
f. Since 1972 he has sired more than I60 Arabian horses. none of which has ever been proven ro 

have parricipared in horse racing, either in California or elsewhere. 

R. He is a recognized championship show horse that has produced substantial revenues to rhe 
owner in the form of prizes and rrophia. 

h. He has never raced nor have his owners registered with the California Horse Racing Board as 
ownem of racehorses. (But see fn. 12. p0~r.j 

ZAll unidentified section references are to the Revenue and Taxarion Code.’ 
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.4l-Tl~RNI:Y (;IISI:RAI.‘S Ol’lSlOM [vc~r.l:MI. I,‘j 

The ccrm “racehorse” IS: dcfincci by sectron 5 70 I. which dcfinicicm i\ cor~tcollin~ 

f0c discerning the opcacion of pact IL. (4 5702; (;I: KiClWllX V. Tqqmson (. 19.5’)) I.2 
(il. 2d 63). 636; Buchwald v. Superior Coucr ( lW7) 254 Ca!. Apr. Ld 347. 324.) 

‘. The section provides: 

” ‘Kacehocse’ means each live horse, including ;I stallion, mace, prlclin~, 
cidge!inp, colt, filly, or foal, that is or will be eligible to participate in or 
produce foals which will be eligible co paccicipnte in a horse racing concest in 
California wherein pari-mutuel racing is permicced under rules and 
regulations prescribed by the California Horse Racing Board. ‘Racehorse’ 
does not mean or include any horse over three years old. or four years old in 
the case of an Arabian hocx3 chat has nor parricipaced in a horse race 
contest on which pari-mutuel wagering is permitted or has not been used for 
breeding purposes in order co produce racehorses during the rwo previous .: y_...,. _ ;:;::Y.-:~:. ;., ;....::.:;..:‘:...: :\-.-::.!:-~.,:~.::,~;: “.., calendac years.” 

Does our Arabian come within its ambit? 

There are wo criteria which must be fulfilled co meet the statutory definirion of 
“racehocse” under section 5703. One, a horse must now or in the future 

be eligible co participate in or produce foals which will be eligible CO 
pa&pace in a horse racing contest in California wherein pari-mutuel racing 
is permitted under rules and regulations prescribed by the California Horse 
Racing Board, 

and two. if it is over three years old, or four years old in the case of an Arabian, the 
horse must either 

(a) have parcicipared in a horse race contest on which pari-mutuel wagering 
is permitted, or (b) have been used fgr breeding purposes in order to produce 
rxehorjeJ during the rwo previous calendar years. 

It is the emphasized portion of this second criterion which is troublesome. 

The first criterion is innocuous enough. It merely requires that a horse or its foals 
be “eligibk co participate in a horse racing contest wherein pari-mutuel racing is 
permitted under the rules and regulations prescribed by the California Horse Racing 
Board.“’ Those rules and regulations appear in chapter 4 of title 4 of the California 
Administrative Code ($5 140&2050). Under them, for a horse to be “eligible” to 

,:.. : ; ..,. ._ ,,. ; ,. . :: 37%~ reference to the four-year-old Arabian was added in 1985 (Stars. 1785, ch. 1250. S 4) upon .. .:. 
the Legislature finding char Arabian horses begin racing and breeding at least one year later than other 
breeds. (ld.. 5 3. amending 5 5701. porr. (Iegislative intent).) 

4 Article IV. section 19. subdivision (b) of the California Consrirurion authorizes the Legislature to 
provide for the regulation of horse races in California and wagering on their results. (Cal. Consr., an. IV. 
5 19, subd. (b).) In rhe Horse Racing Law (Bus. & Prof. Code. div. 9. ch. 4. 5 19400 Ed Jeq.) the 
Legislature (a) has vesred the California Horse Racq Board wtrh “(j]urisdiccion and supervision over 
meetings in the Srate where horse races with wagering on rheir results are conducted. and over all persons 
or things having to do with the operation of such meermgs . ” (id.. 5 17420); (b) has authorized it to 
“prescribe rules. regulations and conditions . . under which all horse races with wagering on their 
resulrs [are] conducted in this Gate” (id.. 5 17562): and (cl has defined a type of wagermg on horse races 
known as pari-mutuel wagering (id.. 5 174 I I), declaring n to be the only method of wagering permirred 
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the Jthk1.y < .h~b if ;I r\lc,rc~u)!hhr~c!. the Unitccl Starr3 Trri:ri:l_< 
ksociation ii a ~tnndardhred (harness horse). the American Qukrtcr I-iorse 
kociacion if P quarter horse. the Appaloosa .Horse Club if an appaloosa. tir 
rhe Arabian fforse ReRistty 01’ America i/an Ar‘zbian. (4 Cd. Admin. Code. 
4 1588. s&d. (a);5 see also Bus. c(c Prof. Code, sections 194 16, I 9WY. 
1~~41.).>, 19416.5. pari@aph 1. 1941fi.3, paragraph 2, defining the breeds 

In terms of such re@stration respectively.) 

Since Arabians are thus currently recognized ai a breed that is “eligible,” i.e.. Er 
or qualified to be chosen or used (Websrer’s Third New Internat. Diet. (l%‘l cd.) at 

p. 7.jb) in horse racing contests wherein pari-mutuel racing is permitted under the rules 
of the California Horse Racing Board, an Arabian which is or will be regisrered with 

‘:_;j” ., _.. -’ _.: . . .:_. .I_ the Arabian Registry of America, Inc. would qualify on that count as being a 
. . ;,:, ‘;.I.. .,,_., .._, ..:. ‘̂‘. .-.., i-. “racehorse” within the meaning of section 5703 for the purpose of the in-lieu taxation 

escabiished by parr ! 2.6 We are told char the Arabian in question has been so 
registered. (See fn. 1, % 1, anre.) 

sSecrion 1588 provides in full: 
“In addition to any ocher valid ground or reason, a horse is ineligtble co start in 

any race if: 
“(d) Such hors is nor regisrered by rhe Jockey Club if a thoroughbred. the 

United Scares Trotting Association If a scandarcfbred (harness horse). the American 
Quaner Horse Assoclarion if a quarrer horse. the Appaloosa Horse Club if an 
Jppaloosa horse. or the Arabian Horse Reglsrry of America if an arabian horse; 

“(b) Unless the stewards permit ocherwise. the cercificace of foal registration.. 
cligibiliry Papers. or orher re2arration Issued by the official registry for such horse is 
nor on file wirh the racing secreracy jr the rime of entry; 

‘*cc) Such horse has been entered or raced ac any recopnized race meeting 
under any name or designation ocher rhan the name or designacmn duly assigned by 
and registered wirh the official regisrry; 

“(d) The certtficare of foal registration, elipibiliry papers or ocher registration 
issued by the ofticial registry has been altered. erased. or forged; 

“(c) The identification markings of the horse do nor agree with the 
identification markings as set forth in the registration of such horse; 

“(0 Unless he is eligible to enter said race and is duly entered for such race; 
“(g) When such horse is owned in whole or in part by an unlicenwd person or 

is in the care of an unlicensed trainer: 
“(h) When such hurse is on the Steward’s Lisr. the Scarcer’s List or the 

Vererinanan’s Lisr: 
*Xi) When, except with prior approval of the stewards. such horse has not 

been on the _arounds of the association or its approved auxiliary stable area for at least 
24 hours prtor co the time the race is co be curt.” : BBefore the 1974 lien year. Arabians did not qualify as racehorses under section 5703 of the 

,,_. : ; .; . . . .._. ,y. :. . Revenue and Taxation Code. ilrhough rhe racing of the breed, especially ac fairs. had been recognized 
and encouraged. (See, e.g.. Bus. & Prof. Code, $I 19416.5. 19517.5. 19543. 19566.) Still. when part 12 
of the Revenue and Taxation Code was adopted in 197 I, they had nor been “recognized’ by the 
California Hocse Racing Board as being a breed char could be eligible co arricipace in general part- 
mucuel racing. and section I588 JiJ not list them or their registry as a posse 111ry. On August 4. 1973, 

.g. 

however. the Board recognized Arabian racing by amending section 1588 ro provide chat an Arabian 
rcpIscered with rhe Arabian Registry of America is orhecwise eligible to race. The next year the SUCC 
Bt;ard of Equahzaclon amended its rule 1046 co retlect rhar Jrvelnpmenr. (Tic. 18. Cal. Admin. Code. 5 
l(Mb, r&d. (b): “In order ro qualify ,as a racehorse [for in-lieu raxacmn] a horse must be registered or 
eligible to be registered wirh . . [rr~ alia ] The Arabian Horse Regiscm of America.“) htwn 
19566 5 of the lQ~smess anJ Professions Code provides rhac “[r]hc Scud Btvk of rhe Arabian Hurx 
Rcgirrry of America, Inc. shall be recognized as the sole official registry for Arabian lwrsrs.” 

There are. of course. orher crcceria Jeterminink whether a particular horse is eligible tu race chat are 
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Hur the I L-yc:1r-chl kahian In cluesrion has never r,ucd .~rkl th.ir hrinps rhc 
rrouhIc.\iolilc sc~i:nc! part (:t rhc btarutc;ry (l~tinmon I:! r.kc.hlJrsc” intro phy. it mtcs .LS ” 
;I nc,c:hrlvc whar cltti ncjr ccxvxirarc ;L rxchorsc filr prr I L purposes: a horse ovc’r three 
yc.irs ~~kl. or hour yars (11~1 in dir case ot’ an AraSian horse. that has nor parriclpatd in c 
J horse race conrest iin which parl-mutuel wagtrmg is permicred or ha nor been used 
t& breeding purp~~ses in order to produce racehorses durmg the two previous calendar 
ywrs. (5 5703.) Wt h~cve r&en the inverse of the srarcnicnt ro pusit 9 positive second 
crirerion for rhe srarurory definition: ru be considered a racehorse wirhin the meaning of 
section 5703 a four-year-&l Arabian must either (a) h;lve parricipared m a horse race 

conrt‘sr c’n which pari-mutuel wagering was permitred. or (b) have been used for 
breeding purposes in order to produce racehorses during the two prebious calendar 
years. l,CJ Hague v. Ford (1955) 44 Cal. 2d 706, 7 12 (“or”).) Since rhe 12-year-old 
Arabian has never raced. for him to be eligible for in-lieu tax treatment under parr 12, 
he m1;sr meet the second alrernative of the condition. to wit, he would have had to 
have been used “for breeding purposes in order to produce rtrrehorser during the rwo 
previous calendar ycarus.” Thus, this much is clear from rhe sr;1rute itself: unless the 
emphasized words are merely surplusagea possibility we must reject (California 
Xlfgrs. Assn. v. Public Utilities Corn. (1979) 24 Cal. 3d 836, 844; Fields v. Eu 
(1376) 18 Cal. 3d 322, 328), rhe breeder of our Arabian can qualib for part 12 in- 
lieu ra_x treatment only if he can demonstrate that the purpose of breeding the stallion 
was to prodtu-e racehorses. 

Bur what does that mean?’ In other wcrds. what is the meaning of “racehorse” as 
the word is now used at the end of the statutory definition? Is its meaning there. as has 
been suggested, the same as is given in the firsr sentence, in which evenr we would 
merely round the track of section 5703 to rerurn ro its starting gate of broadly defining 
“racehorse” as any appropriately registered equine whether or nor it wa_s ever the 
owner’s intention to have it or its progeny race. 8 Or does the term have d narrower 
meaning at the section’s finish than at its start and, if so, what would it be? 

w forrh in the Rules of rhe Horse Racing Board. However, they are less predicrable in thar they deal 
wth the specific situarxx of a parrtcular horse rather than the generahry of a whole breed. (See. e.g.. cit. 
4. 01 Adnun. Code, $ I SY8. dds. (b)-(i). fn. 5. ;~nfr.) The Stare Board of Equalization hti focused 
on reSwer&lliry and made ir rhe sole dererminanr for e!igibiliry ws-a-vis section 57Oj. (Tlr. is. Cal. 
Adrnm Ctde. 5 1040. s&d. (a). wpra.) 

‘The ~mplcment~np regularton of rhe Board of Equalization (tic. 18. Cal. Admin. Code. 5 1046) 
invites rhe same questton. It provides: 

“A horse over rhree years of age char. in the rwo previous calendar years, has 
neirhrr participated in a horse rare conresr on which pari-mutuel wagering is 
permitted nor been used for breeding purporrr rn order IO produce 0 racchorrc rligrblc to 
parttc:prtr tn o horse WCI contest on uhirh pun-mtttucl uqenng t, permittrd is not 1 
rurrhor~c within the meaning of pan I2 of division I of the Revenue 2nd Taxation 
Code. Any such horse IS subject ro ad valorem raxarion unless otherwise exempt. 

“(a) A horse used for breeding purposes means a rep;lsrered male animal char 
has serviced three or more registered ternales /or the purport njprodurtn~~ rl rarrhorrr 
irurmp rhe rwo prewous calendar years or a resisrered fern& ,mimal that has been 
bred co a replsrered male /br the purpose O/ pmdu~rng d rdcrhorre during rhe two 
prev,ous calendar years ” (Fmphases added.) 

Su dtws secrwn 57 IO ot (he code. which defines “srallion” as “any racehorse which. during rlw WV 
prevwur c.llendar years. h.ls srrv~ccd rhree or more dlfferenr broodmares I;lr the purpose of prodwns J 
rawhorse.” ($ 5’ IO.) A “hroodmare” is cssenrially Mined as “a rxchorsr mare.” (Comprr 4 5.: i I 
(“prwlucmg bra*lmare”) wlrh 3 57 IL (“nonproducmg hroodmare”).) 

8 We are told that unhke rhe quanerhorse. saddlehone and appaloosa qisrries. rhe Arabian 
registry is cl0setL-l.e.. only those horses whose sires and dams were repsrered Arahkans may he 
repstrred. We are also told that rhrrr were 46.919 Arabian horses in Califomla in 1984 .md rtur only 
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()rtlmarlly mc Ax5 not cxptr CII thl ~lifkrmt rnculings tar the same wmJ ujrJ 

~i~tt~rcnt rlrnc’s In the >dlnc’ Scccior~ cji law. for rhar wcIuld, as It were, ascribe JII intent 
:o the L+l.lturc ro ~h.ulgc htrrscs in midscrcam. (C/. Rosemary Propert~cs. Inc. v. 
!~lcCulg~n ( 1947) 2’) LII. ?,I (;?7. 6X6.) Rut chat rule is not &solute (r/1 SUIWC Tel. 
,mcI Tel. Co. v. Pasadena I I91 I) 161 Cal. 265. 175; Lamberc v. Conrad (I%()) 183 
C.4. App. .Ll 85, 05). and we believe we have an excepclon co it here. 

SectIon 5703 is a detinicional section consisting of two parts. The fiiSt pax 

appclus 3s KS first sentence which defines rhe rerm “racehorse” in terms of an eligibillr) 
co participate in a pari-muruel race. That, as we have seen, cssentlally means char a 
horse must merely be of a registerable breed and appropriately registered. (See In. 6. 
.znre. ;L7d accompanying text.! The second part of the definition appears as irs sr~nd 
senrence and in effect is an exclusion of certain horses from chose char would ochemise 
be covered by the first part g An exclusion perforce must be less inclusive than the 
whole which ir modifies (cj City of National City v. Fritz (1040) 33 Cal. Id 635. 
636) and must be narrowly construed. (Ibid.; Marrujo v. Hunt (1972) 7 1 Cal. App. 
3d 972, 977.) Unfortunately the exclusion here is cast in crucial aspect with the ver) 
term it seeks co help define, thus inviting circularity and presenting thk problem. 
Nevertheless, chat the meaning of “racehorse” as it is used at the end of the exclusion 
parr of section 5703 was meant co be less inclusive than its use at the beginning of the 
section is manifest from the Legislature’s declared overall intention for enacting part 
12. 

Section 5701 sets chat forth as follows: 

“The Legislarure finds that subjecting racehorses co the general property 
tax has resulted in a serious lack of uniformity as between one counry and 
another respecting the method used in arriving at an assessed value; chat this 
has resulted in serious inequities between the owners of racehorses depending 
in part on rhe county wherein they are assessed; chat a continuation of 
current assessment practices will renrlt in a substantial decrease in the 
breeding, boarding, and training of racehorses for racing I-ompetition IN 
California and chat current assessment practices have caused racehorse 
owners co remove their horses from California co ocher major breeding states 
with rhe result that over a period of time if rhese assessment practices are 
continued, both the breeding and racing of racehorses in California will 

I25 raced in California tracks in that year of which 20 to 25 percent were California horses. The se!f- 
closing Interpretation of sewon 5703 would give UN Arabians the special in-lieu tax advantagr 

9Ortginally ir was separarely stared as such. When pan 12 was first enacted in 1971. rhe IHU 
senrences (pans) comprising of the definmon of racehorse that now appears as section 5703 appexcd in 
separate actions. The first senrence appeared as it does today in secc~on 5703 in chapter 1 oi the law 
enrltied General Provisions and Detimcions. (Scars. 197 I, ch. 1753. $ 0, p. 3733.) The second ~encenc~ 
was set forth in an independent section, 5i41. which was contamed in chaprer 3 of chc law wr~tlrd 
“Exclusions.” It read: 

“5742. A racehorse rhar does not panicipatr in a horse race contesr on which 
pari-mutuel wagering is permirred withm two consecutive previous rax years and is 
nor used for breeding purp~~ses tn order w pro&Ice racehorses shall not be cunsrdered a 
racehorse undrr rhc /wow~~nnr o/ fhu port. ” (Stars. 1971. Lh. 1759. $ 8. p, 3x10; 
emph.w addeJ.) 

In 19’2 the irg1slarurr rewsed pur I2 essenr~ally co Lhanpe the repwring period from a fiscal yeu co .I 
calendar yru bassls. (Stdcs. 1972. ch. 665. $ 45. p. I2 $2.) The dge of a horse IS so reckoned. (Tit. 4. Cal 
Admin. Code. $ 14X(c).) Srctt~~n 5742 was repealed at that rime (Stars. 1973. ch. 665. 4 32. p. 1239). 
and its essence uansferred co xccwn 570.3 cStats. 1972. ch. 665. 4 8. p. I226). 



LUCK& in that the qu;~lity and cltuntir)’ of racehorses will be reduced and 
impalrcd; chat d se~crc Ivss of cmployrncnt and taxes to breeding and racing 
~111 rc~lt. attenclance at c.~e meetings will decrease, and betting will be 
reduced with consequent substantial loss of revenue to California. It is the 
intent of the Legislature, m enacting this part, to establish a more equitable 
method of taxing racehorses and thereby provide incentives to owners of 
these horses to maintain their horses within the state by providing for a 
uniform system of in-lieu taxation for the racehorses subject to the provisions 
of this part. The Legislature furrher finds that, because Arabian horses begin 
racing and breeding at least one year iater than other breeds, Arabian horses 
should be created equitably by allowing that breed four years before they are 
required to begin racing or be engaged in breeding activities.” (5 5701; 

emphases added.) 

The section, we can see, evinced a legislative concern that the horse raring industry in 
California would suffer, if a uniform in-lieu system of lesser taxation were not adopted 
to promote it. The Legislature was not concerned with breeding of horses for show or 
any other purpose. Rather, its efforts were directed to creating a favorable tax climate 
for the “breeding . . and training of racehorses for racing competition , . ” ($I 
570 1;’ emphases added), and we believe this is what is reflected in section 5 703’s 
exclusion from part 12 favorable razz treatment, those racehorses which “[have] not 
been used for breeding purposes in order to produce racehorrer during the nvo previous 
calendar years.” (5 5703; emphasis added.) “Incentives” would be given, not CO 
owners of all racehorses, but only to those of certain “racehorses subject to the 
provisions of part fl21.” (5 5701; cf. § 5768: “racehorser of a type subject to the 

provisions of this part. . . “) AT we interpret the limitation found in section 5703, 
for an owner to be eligible for that in-lieu taxation under part 12 he or she would have 
to demonstrate that his or her registered three-year-old, or four-year-old in the case of 
an Arabian, which had not participated in a pari-muruel contest, had truly been bred 
during the previous two calendar years in order to produce horses that were expected to 

race. 

The Legislature has established January 1 of each calendar year as the time when 
the tax imposed pursuant co part 12 is determined and due. (5 5761.)‘O Section 5722 
sets forth the schedule of tax due depending upon a racehorse’s classification, and the 
owner of a horse reports the applicable tax on forms provided by the county assessor. (5 
5782.) The amount imposed v.aies and covers: “Stallions” according to “Stud fee 
classification” (highest amount imposed being $1.000, lowest $50); “Broodmares” 
from stakes-winning and producing ($75) to nonproducing broodmares ($12); active 
racehorses according to their past year’s earnings (highest amount imposed being f 150, 
lowest $40); and other racehorses such 3s stakes three-year-olds ($35) and nonactive 

10Section 57G I provides: “The CBX imposed pursuam to this pan shall be determined as of 123 I 
a.m. January I of the calendar year tix which ir 1s imposed and shall be m~mediatcly due and payable co 
rhr tax collrrrt~r of the county m which the racehorse IS domiciled.” The rax due komes delinquent at 5 
p.m. on the I5rh day of Febnwy of the calendar year icar which ir 1s Imposed (5 5762) with d 6-percmr 
penalty attaching then and an additional I percent on the lirsr day of every c;llmdat month thereafter 
unrtl rhe delinquent rax and paalt~es have been p.ud in full. (4 5763.) Failure co file a repon by the 
rlelinquenr dnrc cmies an acid~tional penalty oi IO pcrcenr (5 5767); tilinp a false or frnudulenr report 
wrh an intent co defeat or evade the m-lieu tax. an additional 25 percent. (IbtJ.) 



\S’r bci~ve the Legislature concernplaced that chece wc,uld be ,L sinpul,ui~ ot 
rwner’s pUrpOSe for breeding his or her horse which COLIIC! he. and was to be, 
;lem-m/ntJ JS rfrhe lime the horse was bred. I1 Again. tix a horse char has nor raced to 
be c!rg;hle for in-lieu raxarion under part 12, chat purpose would have to be the desire 
co produce horses chat would someday race. We reject the notion that an owner would 
also have to show char the progmy actually did race. There is nothing in the legislative 
history co m&are rhac that narrow a construction was ever intended. and surely the 
i_egis;srure could have added a qualification co section 5703 co so narrow the field- 

e.g.. “used for breeding purposes in order co produce racehorses [uhirh have actuaf[y 
m-cd} during the two previous calendar years” or “usrd for breeding purposes [which 
have produced horses which have actually raced]. . . , ” (Compare j 57 11.) Even if 
we could add such a qualification under the guise of srarucclry consrruccion (but see 
Vallerga v. Dept. of Alcohohc Bev. .ControI (1959) 53 Cal. 2d 313, 318; Rowan v. 
City af Srin Francisco (1966) 244 Cal. App. 2d 308, 3 14) ir would not work in the 
present sraturory scheme. Inasmuch as most horses do not participate in pari-mutuel 
races beiore their third year. a requiremenr char a horse’s progeny musr actually have 
raced for the parent co qualify for favorable tax treatment would nor square with rhe 
two-year rime period spoken of in section 5703 to reckon the tax determined every 
J~anuary i on the sire or dam. (C/. § 576 1.) 7he Periods for calculation simply would 
not mesh. 

In addition, so narrow a construction would not realistically serve the scacutory 
purpose of promoting a viable horse racing industry in this state. When one breeds 
horses co produce racers, one has expectarions that rhe progeny will actually race. Bur it 
is said char rhe biggest gamble in horse racing is the breeding: we are told for example 
chat of the 25,000 to 30,000 thoroughbreds foaled yearly in California, only some 
6,000 ever make it to a stucmg gate. Needless co say ir would not serve co encourage 
the stare’s racing Situation if favorable tax treatment were denied owners who actually 
have bred their horses for the purpose of producing horses that would race when it 
rums our <or one reason or ocher that the progeny could or did not. (See e.g., 
Smrthrcjnian. Vol. 17, No. 1 (April 1986) 116, 124.) The legislative purpose for 
ensccing part 12 cannot be played against chose averages of disappoinred expecrarions. 
Moreover, co predicate eligibility for in-lieu raxacion on the subsequent occurrence of 

whether a horse’s foals have acrually raced would be particularly unfair co the owners of 
scallions. Given chat a foal usually remains with the m’are after foaling and is owned by 
the mare’s owner, not only would such a demand impose a particularly onerous burden 
on the owner of a stallion char has sired many foals to keep track of their development 
after servicing in order to establish his or her tax scams, but ir would also make chat 

I 
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scarus titpendenc orI the doings of another, to wit, the owner of the mare who controls 
the foal. 

We therefore conclude char for parr 12 purposes ic is rhe incent of a horse owner 
ac the rime of breeding thar determines whether a horse will be eligible for the 
favorable in-lieu tax if the owner’s purpose iir char rime was to breed the horse co 
produce progeny chat would race, it would be eligible and a lacer disappoincmenr of 
the owner’s expectations or a differenr happenstance use of the foal is irrelel-ant. 

Based essentially on the adage char “the pedigree proves the horse,” there are 
obiective criteria by which rhe intention or purpose of an owner for breeding his or her 
horse can be determined. One would look to the background of both the owner and 
rhe horse, as for exampIP 

Is the horse’s family line noted for having produced horses which have 
actually raced? Has the subject horse itself ever produced earlier progeny 
which have raced? Does the owner’s advertising for stud services or 
syndication sales stress racing heritage and racing desirability, or does it stress 
instead halter performance. showabiliry and show records? 

Are the subject horse and its earlier progeny placed on farms specializing in 
race training (e.g., oneS complete with crack and starting gates), or do the 
farms specialize instead in conditioning and lay-up? What type of training is 
provided the horse? 

Is the owner active in the racehorse industry and in the various racing 
associations (e.g., the Fabian Racing Association of California which breeds 
Arabians for racing)? What is his or her history for breeding horses which 
have raced? 

Does the owner have any of the required licenses to rake part in horse racing 
concesrs?12 What does his or her recordkeeping and tax reporting indicate 
regarding the purpose of his or her breeding activities (e.g., racehorses are 
depreciated on a three-year life, other horses over five yea.rs)?l’ 

While divining “purpose” usually involves probing subjectivity, and “incenc” is a fact 
only its possessor can know with certainty, determinations about them can be made by 
others on objective manifestations, albeit circumstantial evidence. We have offered the 
foregoing as some examples of objective factors that can be used to determine whether 

1zDreeden of horses do not have to be licensed by the California Horse Racing Board for chat 
endeavor However, for a horse co acrually race. its owner must be hcensed. (See. e.g.. tn. 4. Cal. Admm. 
Code. $5 1420(n). 1505. 1588 

l3The m-lieu mx imposed ! 
); r/ id.. $ 1895.) 
y pan 12 may be imposed ac any time within five years after rhe tax 

would have otherwise become due. (5 5766.) SectIon 5768 requires owners co keep “business records 
relevant co rhe number and type of racehorse Located in any county of the srace during any taxable perwd 

. for J period of five years from the dare any tax to which rhey relate becomes due.” ($ 5708.) The 
owners. we remember. are requred to report tax due under pan I? by February 15th of the calendar year 
for which it IS Imposed. tS 5782; r_ 5s 5761. 5762. see fn. 10 and accompanying text.) A county assessor 
may demand substantiarion of reported claims: Section 5768 provtdes chat upon an ilssessor’s request 
“an oww of racehorses of a type sublecr co [pat-~ I2 raxation] shall make awlable a true copy uf 
ihis or her1 business rrrurds relevant IO rhe number md type bf racehorses locxrd in [the) county. ” 
Secrwn 5’65 prov&s that the assessor “may perform audits of rhe books and records to derermme 
rf rhe correcc( mformatlon has been reported and the proper amount of tax has been paid.” ($ 5765. subd. 
(a).) 



a horse owner hdci brrd 1~1s or her horse in order ro produce progeny chat were expcccet! 
to race. 

Accordingly, in answer to the question poSed herein we conclude chat wherhcr the 
subiecc ArAbian would be eligible for part 12 in-lieu rJxation 35 a “racehorse” would 
depend on whether he had been used for breeding on the expccrsrion chat his issue ’ 
would someday race. Whether a particular horse was used for breeding with the i 
expeccatan chat the issue would someday race is a question of fact for the assessor co i 
Jecermine from the evidence. 


